‘Born Glanville and Bratton pats over perfonal actions 
fo h as to give us no information concerning the 
ution that might BE had thereon. We have feed, that 

_ there was a procefs aghinft the chattels and the land alfo'to” 
conipel an appearance ®, and in cafes’ of outlawry, both. 


a Dhave his cle(Pien, either to have n writ, 
‘vitecomes FreR1 FACKAT' de ferris # catallisy or® 


forts (exceptis bebus, et affrit caruce), 2T MEDIETAL 
IRR SUR, Yuoulg; deditum fucrit levatwnt per ra~ 
vel extéitam. The ftarute ordained, 

i from a freehBld fo deliversil 10 





“ac-ciim idem H. juxta flatutum i smer 
LIBERARL pro praditlis 20 libris omnia catalla, et medieta~ 
tem terra ipfius R. ec}, “Thus was land made directly 
liable to anfwer for debts, conttary to the general policy of 
the feudal inftitution. .Weehave feen, that jn the cafe of; 4 


eniarged flillfurther, by the fecond ftatu 

fo that the whole of a man’s land was able to 

‘tute-merchant, while only half could be ¢ by 
‘Tux reafon for ordaining "a bill of exceptions 

‘a writ of ertor might be had, whenever there was) 

onthe record. But it fometimes happened, that the 

might: alledge matter of exception ere tenws in co 


Twferior to that of a wit. Se ame 
ese “ee 
a 
Sat tee tenes cnn 
‘wat Gent to the meatus 












appendant, then the juftice fhould be commanded 
Tet a's Stat ayo wckillge or day hve ‘ 
and if ir was not denied, then they were to proceed and =~ 
determine, whether that exception ought to have been re= 
» fafed or not. After this ftatute it fhould feem, that mott 
points of law, whether upon the record.or not, might be 
mined ina writ of error, 
8 nature of the provifion about a feire facia ona 
ent cannot be better underftood, than from a rehear= 
Becaufe, fays the act, whete © 5. fia 
before the chikiedlor ‘and sche apy 
s of record, and enrolled in their rolls, there ought 
6 be thereon the common procefs of an aétion, by fum-" 
eis, ithe vide of lanl and oder lai 
nities of proceeding that are ufual in cafes of contraéts and 
ats made out of court; therefore, for the future, 
18 enrolled in’ a cotrt of record, or contained in 













d, and fuch a matter to which the king’s court 
i Jaw and cuftom of the realm, give the autho~ 
ity of a record, thall have fuch confideration and: fanc~ 
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* by default, then -he was to anfwer over to the tit J 





* sinealo hoe fealno be espondé 7 
preted pot, .occould fay opthing iy expcsion 
be had, the sheriff was to be 
thereof, Jt fhould feem, that this ftatute, fro men 
ion, of contraits, covenants, and the like, firlt gave a 
Seire facias in pelonal ations (that writ being, as we haye 
fecn, not uncommonly uled in real actions); and that be- 
eee Weed eile ine veo Siam 
he judgment. + 
2% come now to the additions which this tt 
to the number of real-remedies before in ule. 
fhall {peak of nearly in the order in which 
‘The, fir provifion of this kind was ; 
whole hufdand held Jand in her righty: We hay 
feen, that where a bufband aliened a freehold that b 
“right of his wifey the, after his death, might have a’writ-al 
entry, fince called a cai in vitd, torrecover it back again ?. 
As feemed hard, that when a hufband had loft fuch land/by — 
default, the wite, after his death, thould not have the fame — 
zemedy, but was to be driven to bring a writ of 
Ae was therefore brdained 4, that in fuch cafe 
Ahould havea writ of entry, cui ipfa im vitdfud 
non potuit; which fhonld be conduaed in 
way: If the tenant pleaded againftthe demand of 
that he entered by judgment, and ic turned out’ ro 








_ which he claimed upon the firft writ brought in 
‘hufhand and wife and if he could make out . 


Giant anatatenharoatpuntnapmnen 

been patted, either by default or reddition, then, after the 

death of fuch tenant, they might havea writ of entry with 
procefs as that above-mentioned. er 

. ‘Wurre a perfon aliened any land held insright of his 

r ‘it was ordained’, that, after the death of the huf- 
the woman or ber hei Chait net be day By the 


5 
convey a title, lear 
claims, Vid ait 155. 





judgment, 
Chote ot nin ter tay tc wa dino Ct 
by default; then that the tenant fhould further thev 
he had a right to according to the writ which he had firlt- 
brought againft the hufband ; and)if he proved her hufband 
had novright ‘nor any one but hivnfelf, then that the judg- 
ment thiould be, guid tanens recedat quietus, and guid wxor, 
nibil capiatide date ‘but if he could not thew that, then 
thar! the 
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“We have no authentic zccount of the 

“the temporal and fpiritual courts during this reigns but it 

















pleat a ecyepateonprsine. 
ly upon the ftature made at Gloucelter) ; 
he 











ah complaint 
f ‘in parliament, and the following ftatute 
‘was paffed in order to put this matter upon a new footing. 
ee sds akerto as purchalers of lands and tene- 






Picorv 

\puirchafers having bought the lands and tenements from the 
“frecholders of fuch great men to hold of their feoffors, and 
_ not of the chief lords of the fees 5 fo that the chief lords 


pe sonst i hremmertetmmy ys eg 
pleafure, his land or tenement, or part thereof, fo that the 
-feoffce thoud hold the land or tenement of the chief lord 


+ Vid at. vol. Bea ay- * Vid. ant. vol. I. 293- 
~~ _ 
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ment 5 raed ber al wrt re 
the feoffeet. It was added" by 









FS 7 | 
ENGLISH Law. om 
, Soe epee 
‘ _as that which he hath of their gift, to have 
‘to him and his heirs, of William and Alice, 
ENS. Alice, as indemefnes, rents, fcigniories, 
Eoin Remar eaplaarage sen gs G3 
cheats, mills, advowfons of churches, and other franchifes 
and free cuftoms belonging to the faid manor, paying 
to Thomasand John, and their heirs, as chief lords of the 
‘ fee, certain fervices and cuftoms due for all fervices.” 
Tits was'the method of proceeding to be obferved in 
future, and fines were henceforward more uniform in their 
‘pradtice than they had been at the commen law. It was 
declared to be the ufage of the common law not to fuffer 
‘@ final accord to be levied in the king’s court without 
i 5 which was to be returnable before four juf= 
tices in the bench or eyre, and not elfewhere : it was alfo 
‘to be jin prefence of the parties named in the writ, who 
‘were to be of full age, of good memory, and out of pri- 
fon; and if a woman covert de baron was one of the par- 
ties, fhe was firit to be examined by the four juftices above 
mentioned. ‘The reafon of fuch folemnity, fays the fta- 
+ tute, is, becaufe a fine is*fo high a bar, of fuch great force, 
andiof fo ftrong a nature, that it concludes not only par- 

| ties and privies thereto, and their heirs, but all other peo- 
| ple of the world being of full age, out of prifon, of fane 
memory, and within the four feas at the time of the fine 
levied, if they make not the claim of their ation on the 
foot™ of the fine, within a year and a day, In thefe de- 
ions about non-claim, the ftatute feems to be framed 

‘principles of the common law *. 

Dakspayaie ating tvvw acacia pat 
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caufe, next tothe duel and great affife, 
FINALEM tencant, @t + but dl n 
bulentreign of pelle aeetctisten os 9 
and their heirs, contrary to ancient Iavw/and pragtice, had: 
been admitted to anoul and defeat fuch fine, bow 
that before the fine was levied, and atthe 

and fince, the demandants, or plaintiffs, or 
were always feifed of the lands contained in 







Sher rmapemtepersr rn 
npn eee tons atl to nce ee eee 
itwas rendered entirely ineffective. To put an, it 
practice, it was ordained, that Tuch exceptions, anfwers, 
‘ot inquilitions of the country thould not, in, 

at to 





To return to the 18th year of this king, and 0 
theremaining ftatutes, in the onder in 
palled. In the 20th year, there were fix 

ie of vouchers: 
the third, de defenfiene juris : thefe are , 
pon. the fubje€t of the coin. The firft three were 
2 Cur 
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SH LAW. | 


‘Tne ftatute of waite is an authoritative decifion in par- 
Tiament of a point arifing in a caufe then pending in: the 
‘bench, upon which oceafion the parliament declared how 
\ the law fhould be held in future. ‘The cafe in the bench 
was of ‘an aétion of waite, where the plaintiff died before 
judgment, and his heir brought @ freth action againft the 
defendant 5 to which the defendant made anfwer by frying 
he ought not to anfwer for wafte done before the inheritance 
defcended-on the plaintiff, and therefore demanded judg- 
mient of the action. Upon this fome of the juftices were of 
. 1d an peal 
none fhould obtain redrefs and recompence thereby, 
a and in whofe time the trefpals was done ; 
sen ng 





To fettle this doubt, it was mow ordained by 
ty that an heir (in whofe ward foever he might be, 


Qi ser 





| 
q 
| 

| 





Ir was found that abufes 
flat. Weftm. 2. * of receiving perfons nt 
2 det Gr hich hn a oe ro 
againft tenants per legem Anglia, pakea nip 
life or years. Tocorredt thefe, it was ordained by the 
de defenfione juris, that the perfon fo received 
fach fafficient fecurity as the court thould think 
tusfy the demancant of the value of the Jand, front ¢ 
he was received till the final judgment. If the dem 
recovered, he was to be amerced 5 and if be had not where 
withal to pay, he was to be committed to prifon at the 
King’s pleafure ; tho’ he was to go quit, if he could make 
his ritle to have been as he ftated it whem he was received. 




















ofthe ates a the 20%h year of Vining 
are two: one entitled, de fis gui po- 


dem in parcis, We have before feen, 
i ay Le the great lords had pre(led for laws to 
hole who invaded the places allotted for their rural 
amufement or accommodation '. The aét latt mentioned 
was for the punithment of perfons trefpaffing in forefts, 
afes, s and warrens ; and it ordains, that fuch per- 
fons, if fled, or defended themfelves againft the war= 
, and were killed, the perfons 
Bess eee BOGE Ls He cr Tech, ce lor enp 
er for fo doing: but forefters and others 
were by the fame aét cautioned that, under pretence of the 
€ trefpa they did not moleft or hurt any one quietly 
for that in fuch oafes execution fhould be done as 







+ Vid. ant. 101. 303. 
# Vid. ant. 103, 23g 173+ 
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‘the other, he ufed to fue to the ki 
put of chancery; and upon the retur: 
F Eicwtomest, 7 S04, FSO ae 


wholived at 2 great diftance, and were plaintiffs or defend 
€ to have a writ out of chancery to forme fuffi- 








= DTT ar ey 
if wermien 
od ddttegntaslo eas 4 ot | 
does not agree with Bracton’s. 
eal pe auberee ooda eee 
Sokeman was not to give ward not relief, but was to double 
his rent after his anceftor’s death, according to what he 
had been ufed to pay to his lord; and was not to be im- 
meafurably burthened. Some declarations were made as 
to the nature of wards. It declares, that there were two 
EF kinds of writs to recover wards: one, where the lands 
were holden by Anight’s/ervice ; the other, where lands 
holden in focage that the ward of the former belonged to. 
; the lord till the heir was twenty-one years old, and alfothe 
\ mgrriage; which was to be, as ordained by the Great Char~ 
, ter, without difparagement ; but that the ward of an heii 
in focage, if the land defcended x parte matris, 
: to the next friend on the father's fide, and fo wice 
Ir further declares, that there were three ways in which 
a writ to recover ward might be brought : one, where the 
ward both of the and and the heir was demanded 5 this was _ 
corner nae) koven OY Ss 
demanded the heir and land in ward. Another 
the ftatute, is, where a man is infeoffed of a piece of | 
by one, and, after that, of another piece by another man. 
here the fecond lord could not have the writ, becaufe the — 
ward. belonged to the lord who made the firft feoffment . 
aagmeesineetcn # extn GE 1 fen 
ward, but had not the heir, then a writ would lie to "4 
mand the heir only*, “Thefe are the declarations ma | 
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famne fubjeéts with many of that famous inftrument. - “Thefe 

we thall divide into fuch as relate to the king, or were of 

a mifcellaneous nature, and fuch as related to the admini-- 
1 of , civil or criminal. ‘a 











sremate ee. at 


which he refuled, there coli ee 
ment againit bim =. iin 
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any foreign matter of the county, 
po andinboelinng dopo nor was he 
. todiftrain the inhabitants of the Cinque’ Ports to plead any 
where, or any wife, than according to their charters of 
ancient franchifes confirmed by ow 


| 
: pa be ahem nee Guten | 
inn co fo Wi a 
“Atty ge 
jo domini regis, and allowed by the autho. fay. 
fy lana st pared Bae gh 
fiatute is ufually placed in the 33d year. 
confpirators, inventors, 





ftanding this provifion, fays the ftatutc, 

that his juftices of the one bench and the 
tices affigned to take affifes, when they came 
try to Uifcharge their office, fhould, upon complaint, 
arly epiaaes dor Ag be 2! hg 








tenance of fuits and champerty, in the pari at 
‘Welt, 1. and Welt. ! 2. but thefe were all confined to 
certaint ett, sae 


gc — Se re aa bathe sie: and to thole of the * 
igs ae Be A abo 
nul’ minifire, nen, 


‘eutré, fhould ruins teasinme ood 

of the thing in queltion. Du te we ote SOM ¢ 
one from having, the counfel and advice of countors and | 
learned men for his fez, nor of bis parents or friends. 
Some further ‘notice was. taken of the offenders in the 
fublequent part of this reign. Cad 
Because crimes and diforders were thought to Haveine. | 
creafed thro’ a relaxed police, it was ordained, that the fit. 
tute of Winchefter fhould be fent again into every colinty, 
to be read and publithed four times a-year, and 
firilly as the two Great Charters, under the | 
limited. For the obfervance and maii 
tute it was ordained, that the three knights: 
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“to redrels offences againft the Charters, thould ‘ 
alfo*s, This ftatute concludes with 
very minuteregulations for allaying veilels of gold 
a -alp No veflel of filver was to pafs out of the 
‘hands of the workets till it was aflayed by the wardens of 
tbe craft, and marked with a leopard’s head ; and no gold 
was to be worked worfe than that of Paris ?. 

“Tavs far of the 28th year: in the 2gth, there is a fta- 
tute On the fubje&t of ameveas manum, which 
we before fpoke in the ftatute of articuli fuper Chartas', 
Tewas now ordained, that inal cafes where it appeared by 
aninquett, taken before theking’s efcheators, that the land 


all ifluies and fruits of it; to be reftored to the right owner. 
However, if it thould afterwards turn out that the “king 
seeing the perfon was to be fummoned By writ aye 
“of chancery to appear coram rege, and thew caufe why the 
king fhould not have the cuftody of the land ; and fo toties 
queties apr amoveas manum and a feire faciat might be had 
‘by the perty and the king. This was with a nen ob/lante 
‘of the ftatute made in the preceding year. 

Iw the grit year there is 2 ftatute entitled, traéfarus de 
“ponderibus et menfuris : in the 33d there are feveral ftatutes 5 
‘one called, flatutum de proteétionibus ; another, contain- 
ing 4 definition of confpirators ; another, called the flatute 
7 5 another, an ordinance for inguefls; another, 
saridinatia forefias another, an ordinance for meafuring of 


“We'thave gfien had occafion to mention the obftrudtion 
‘to jultice occafioned by the warrant de fervitis regis. We 
YS Masety, by cs 1, of sis. 
Via mt 13. 5 Vide ant. 2346 

Ch i7. ’ * Vid, ant. vol. I, Ph 4h 
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HISTORY OF THE = 
/X1. nowsfind a fimilar device under the denomination _ 


teflion. By means of fuch a writ, a perfon was | 
againft all fuits in the king’s courts, under pretence that , 
he was engaged in the king’s fervice. ‘The ftatute relating 


_ to protections was to prevent fome of the evil confequences 


pttending thofe privileges. It was now ordained, that, in 
fuch cafe, the adverfe party might challenge the protection, 
upon its being fhewn in court, and aver that the perfon 
was within. the four feas, or out of the king’s ferviceins 
certain place, whence he might very ealily have come to 
attend. This challenge was to be entered, and the mat- 
ter ftand without a day, according to the nature of the pro~ 
tetion. When it was re-fummoned, the party objecting 
was to demand judgment, and offer to aver his challenge 5 
and if the country paffed againft him that caft the protec- 
tion, and he was tenant in the action, the protection was 
tobe turned mto a default; if it was the demandant, he 
was to lofe his writ. “This was avery beneficial law, ata 
fine when ations were liable to be totally flopped by fuch 
regal interpofitions. 

“THe next ftatute defines confpirators in this way: Con- , 
{pirators are thofe who confeder and bind themfelves toge- « 
ther by oath, covenant, or other alliance, that-every of 
them fhall aid and bear the other, falfely and malicioufly co 
indite, or caufe others to indite, or falfely to move or 
maintain pleas; alfo fuch as caufe children within age to 
appeal men of felony, whereby they are imprifoned and 
forely grieved; fuch as retain men in, the country with 
liveries or fees, to maintain their malicious enterprizes 5 
and this was to extend as well to the takers as gi 
Again, ftewards and bailiffs of great lordsy who by their — 
{igniory, office, or power, undertake to bear or maintain 
quarrels, pleas, or” debates that concern other people, and 


“not their lords or themfelves, were to be confidered as 
confpiraors, - 


* Vid. ant, 239. 
Cuamesaty 
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~Cxiamsnry was defined by the fame ftatute. Cham CHAP. XEP 
the aét, are thofe who move, or caufe to be Soar 


. Maved, pleas and fuits, either by their own procurement 


‘or by'that of others, and fue them at their own cofts, to 
have part of the land in difpute, or part of the gains. This 
definition’ of champerty is in the Englith edition of the 
ftatutes, but no original text appears to warrant it: and it 
is probable, that it was added by fome reader to explain 
what followed ; for the next ftatute inentitied « the (tatute 
‘Sof champerty,” and ordains, after alluding to the former 
aéts on that fubject', that ail perfons attainted of fuch em- 
prizes, fuits, or bargains, and fuch as confented thereto, 
fhould be imprifoned for three years, and make fine at the 
king’s pleafure, The ordinance of ‘inquefts * diredts, that 
‘when a juror was challenged for the king, the inquifition 


_ fhould not therefore remain; but thofe who fued for the 


king thould thew fome caufe of challenge,-and the truth of 
fuch caufe fhould be enquired of according to the cuftopy 
of the court; after which the inquifition fhould be pro- 
ceeded in or not, according as the challenge was eftablithed 
or not. The ordinatie farefle has been noticed in another 
place *. The laft of this year is the Ratute for meafuring 
“of land. 

In, the 34th year there are feveral aéts. The firft is the 
Gtatute de conjunctim, feoffasis ; the mext confifts of forme 
articles. upon. the ftatute of Winchefter; the remaining 
three have been mentioned in another place’, namely, that 
for amortifing lands, that de tallagio non concedendo, and 
the ordinatis forsta. 

‘Tue ftatute de conjundtim feoffatis was to prevent the de~ 
ee or iee 5 aes 
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126-490, 28 Ed, T. flat. 3.11, — * Videant. 106, 

doe haga 7 Vid. ant. 231) 104, 106+ 
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Tewas-enacted, that where fuch a plea was: 
a deed; and the plaintiff would offer to. 
thie the:day of the sie putchaled dhe ctenmewesfolo Glial 
the juftices might retain the deed fafely iv their keeping till 
the affife had tried it; and the perfon named to be join= 
tenant by the deed, as well as the tenant, was to be warned 
to-appearata certaimday, and then to anfwer to the affife; 
a9 though the origital'writ had -been brought agaiftft both: 
Tt was alfo enacted, if the plea was found to be falfe, and 
for delay, that then, notwithftanding the affife palled for 
the tenants, yet he wiio alledged ‘the plea thould-fuffer'a 
year’s imprifonment and a heavy fine. Further, the plea 
of jointenancy was no longer to be received from @ bailiff, 
who, we have fen, was in fome cafes allowed to. putin 
fleas for his principal. If it was found that they were join~ 
tenants; as alledged, the writ was to abate: the fame”in 
‘writs of mortaunceftor, juris utritm, and other real aétions, 
“Tene is the following provifion in this ftatute concern- 
ing ‘the writ of indicavit, which is a writ of prohibition 
that has fréquenitly been mentioned®. This writ ufed to 
be brought at the commencement of tlie matter in the {piri= 
tual court, fo that no room was left to judge whether a 
writ of confultation fhould «go or not. It was therefore 
wow ordained; that it fhould not in future go, till they had 
proceeded fo far in the court chriftian as zhe /itis omteftutio, 
and: the chancellor could be certified of the nature of the 
fuit by infpeétion of the libel. uns 
Iy the 35th year are two flatutes: one, de lafper= 
tutis rotigioforum, whieh has been noticed in another place*; 
the'other, which is the laft in this reign, is entitled, from 
the fubject of ity me refer proflernat arberes in camttrio, 
" 





* For the pradtice on this point, > Vid. ant. wol Te age) 





-at common tiw, vid act. vol. I * Vid. ant, 157. 
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Great: 


_ Great difputes had happened between rectors and their pas | 
Hifhioners, to which of them the trees in the church-yard 
+ belonged. It was now declared by this act, thar they are | 
facted property 5 "that thcy fellow the nature of the foil, | 
which is eeclefie dedicatum, and that the laity had no dif- | 
polal thereof. However, as they were planted for protest i 
jing*the church from winds and ftorms, rectors were pro- 
hibited by this aé from cutting them, exeept'for reparas 
fion of the chancel; nor were they tocanvert them to-any 4 
other wfe, unlefs the nave of the church needed repair; in 
Which’cafe’parfons would do'well in beftowing fuch trees 
upon the parithioners; though, fays the aét, we do not 
command this, but will commend it when done. 
“We have now travelled through the numerous ftatutes of 
his King, arid have performed the tafk, pérhaps, with more 
and lefs thow of difficulty, than is comm culy 
finnexed to the idéa of fach an undertaking. “Thefe fta. 
fiites have been ufually ftadied with great labour, th 
the obfcutity in which a long laple of years has involved 
them; "yet the matter of them has been, in all ages of ur 
Jaw, thought fo important, as to make that labour be fub- 
mitted to with patience. * Thefe with the ftatutes of Henry 
WI, are confidered as the foundations of the common Jaw; 
and indeed, after Glanville and Braéton have been fo long 
negledted, the attention of the ftudent could be directed 
to nothing more ancient. But with all the importance 
which is (0 defervedly attributed te them, and notwithftand- 
fing the {pace which the learning upon them fills, when , 
they are viewed in retrofpect by a modern lawyer 5 yet in q 
the hiftorical account that has been here attempted of our 
ancient legal polity, they appear comparatively final, It 
is true, that in the reign of this prince many more flatutes 
‘were made in a few years, than in many reigns of his pre- 
decellors. Thofe ftatutes were very important in their ob- 
and many of them very beneficial in their confequences ; t 
antecedent to that period, the flow hand of time and 
R3 oy 


Pre Tet, 
.X1. experience had been long moulding our laws and 


more productive than his. “This confideration of the fub= 
Jeet will account for the appearance which thefe ftatutes, 
a0 iideod thi whole reign enslite; tn point oF eng SPORER 
compared with the former. 
be Inprep, the changes made in our law by the’ gradial 
alteration of opinions during this reign, feem to have been 
very few. The rules and principles which had been fo 
* thoroughly weighed and fettled in the reign of Henry TH, 
ftill operated with all their influence, extept in thofe in~ 
ftances where they were modified by ‘the late’ ftatutes. 
‘Thus we find the law ftated by Fleta and Britton to be the 
fame, almoft in every particular, as it was delivered “by 
Braéton, with the addition only of the ftatutes of Ed- 
ward I. One exception, however, fhould’ not be’ pafled 
. over in filence, which is, that in the law of defcenty ‘ac 
cording to Britton, the half blood was to be excluded, 
i which had nog been fettled in the time of Braéton*, 
Very little, therefore, remain$to be faid on any part 
of the fubje€, which was fo fully handled in the laft reign 5 
and we fhall confine ourfelves to fuch heads as Were there 
treated rather curforily, ‘or not mentioned at all. This 
SER agence 58 BA eects PN SB wena 
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ture of perfonal ations. 
‘Of the different ‘Wrabave een what wis fad by Bra8ton upon the ifs 
‘onaed ferent courts‘: they are mentioned by the author of Fleta 


more fully in the following way: Hebet rex curiam fuam 
in concilia fuc, in parliamentis fuis, prafentibus 
comitibus, baronibus, preceribus, et aliis viris peritity P 
termincta funt dubitationes judiciorum, et, Hovis 4 


4d ugh © Vidant vo L sro grm | f Vidyants wo, y16 
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anterfis, nove canftituuntur remedia; et unicuig, juplitia, 
preut meruit, retribuetur ibidem. This is the account of 
the fupreme judicature, in which, it fhould feem, he in- 
‘eludes both the council and parliament. The next is the 
court coram fua in auld fud. This officer is de~ 
feribed as the place of the chief jufticiary (an office 
that was abolifhed in the lait reign), who ufed to be named 
iw the writs of the earlier periods, determined the king’s 
own caufes, and adminiftered juftice without writ*. In 
the place of this great officer was now appointed the feng 
callus, or fteward of the houfhold. This court has been 
mentioned before in this reign, and the nature of its jurif- 
digtion was defined by a particular ftatute®. Fleta defcribes 
this court as having jurifdiction of all actions againft the 
ing’s peace within the bounds of the houfhold for twelve 
miles, ubicung; rex fuerit. in Anglid; which circuit of 
twelve miles was called the virgata regia, becaufe it was 
within the government of the mar/oal, who carried a virga 
asthe badge of his office. According to the fame autho~ 
rity thefe actions might be brought recenter, and without 
writ, mon obflante privilegis, vel libertate alicujus legem 
regni expeflantit. Thi jurifili€tion was exercifed in the 
aula regia, and the fteward might aflociate with him the 
camerarius, the bofliarius, or marefiallus, being knights ; 
or any of them, if they could not all be prefent. 

‘THE next of the king mentioned in Fleta, is that 
held in After this, he fay%, there was a court 
coram auditoribus fpecialiter a latere regis deflinatis, whole 

oftie king. ‘The bufinefs of thefc auditors was not to de- 
vine, but to report to the king what they had heard, 
ace ih lt a we propre bene en 





. After thefe he mentions curiam fuam, +t 
lr tm mis my fot 


© Vid. ant. vol. I. 114, > Vids ant, 239. 
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auditors), 
judgments. and errors of jultices were reverfed and,cor= 
reted, eee el ee 
and,other writs in criminal matters ; trefpafles againft the, 
king's peace ; and all writs. which contained, the claule, 
ubicung;, tunc fuerimus in Anglié, Next to thefe he, ranks: 
the juflitiarios refidentes ad feaccarium, and thofe in banca. 
opud Weftmenofierium ; after these, the jultices affigned ad. 
gaolas déliberandas in different counties ; thofe affigned to, 
take. affifes, juries, inquifitions, certificates, and attaints 4... 
the juftices itinerant ad primas affifas, ad omnia. placita, 
criminalia #t civilia ; and the jaftices itinerant ad placita de. 
fordfiis. Al) thele were the king’s courts to which might 
‘pevadded, others in the country, as the county, tourn, andy, 
bundyed courts ; eee E EN SRE 
cities and boroughs'. 

“OF thefe courts, that before the Seman io be palieaain 
which has not been mentioned in the early parts of this. 
Hiftory; for which seafon it may be proper to. add fome, 
further aecount of this court than the short mention made 
thereof when we were {peaking of the ftatute pafled in this. 
4 reign concerning it. ‘The ftewards, ene 
nizance of all injuries (by which are meant trefpailes), and. 
all criminal and perfonal aétions per invensionem plegior sm, 
de profequende, and were.to do ample j to parties cam~ 
plaining, without allowing a 
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who had the keeping of the retulum placiterum aule pro 
rege, the marthal was. commanded immediately to. attach ~ 
the perfon complained of, if he was to be found within the 


againgt any 
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4 Fleta, 665 





-.atthe,appointed day, then there was an award, guidw@te 
taghigtur vill a further day; and if he did not come then, 
Shere was an award, guid corpuscapiatur (provided 

+ received. the fummons perionally within the verge), and 
brought before the flewsrd; and then, fays Fleta, the 
marthal was to be his pledge; or, in other words, he was 
tobe continued in the marthal’s cuftedy, accardingta 
the Jawand cuftom of the houlhold; and the marfhal Was 











have the body 
tobe the method of proceeding againit a iliavis regity 
hevadds,.qued didtum off ce ferviente regis, dici peterit de 

COMITIBUS, ix tantum quantum pavitatem confeguamtur > 
fotat dhe authority of the eward went beyond the king's 
fervants, properly fo called, 

“As this court followed the king wherever wi a, 
removed, and fo far fufpended all other j 
Metecinecanegen dopichetncioay 
atvany place for the fteward, inthe name of the chief 
jufticiary, whole place he filled, to command the theriff, 
quad venire facias coram nobis on fach a day, ubicung; do 

minus rex tunc fuerit in bellivd tudy all afliles of novel dif- 
feifin, mortaunceftor, ultima prefentationis, greatashles ; all 
juries, inquefts, attaints, pleas of dower wnde nihil, which 
were fummoned the juttices ad primas affjas; all 
prifoners, and manucaptured. or bailed ; all attach- 
ments which to the gaol-délivery 5 and. allthe 

So Saree ae When the fteward arrived at 
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APL bound themfelves to the diftrefs of the Meward and marfhal, 


S 








‘Matters that could not be difpatched by him, while there, 
‘were to be adjourned, either into the bench, ad primara/- . 
Sfas, iste the county, or otherwile, as it feemed moftiex- * 

i He might direét proceedings to outlawry, wage 
ing of the duel, and every thing which belonged'to the re~ 
gular juftices itinerant. 

‘Tue contracting of obligations'ad difriftionem fenefealli 
at marefcalli, or one of them, was the means by which the 
jurifdiGtion of thefe officers might be greatly extended, ‘as 
the pleaof extra virgatam would not in fuch cafe avail: in 
thefe matters, and in all others, except pleas of ‘freehold, 
the parties were heard without writ!, When a perfon was 
convicted of a debt before the fteward, he was to be cotn= 
mitted to the cuftody of the marthal, till he had fatisfied 
the party for his debt, and the king for his: amercement 
and fine; however, he might be replevied + petslate as 
fall foe forty days, tout no longer ®: 
houfhold was this court thought, that when the king was 
in France, in the fourteenth year of his'reign, and a perfon 
was charged with a robbery committed in the houfhold, it 
‘was allowed by the French king (after the point of jurif- 
distion had been contested between his court and that of 


diétion ; and the offender was i put upon his 


“Tr will be feen, in the fubSquent part of this Hi 
how the fteward oceafionally delegated his authority 


filftices @ lerere regis, whio thence affumed to R 
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before Spoken of a court held ix cancellarid. ‘This office, 


| Fleta, 68. = Thid. 6. * Ibid, 68. 





thus deferibed by Fleta*: cui affecicutur clevici bonepli, et 
domine regi jurati, gui in legibus et canfuctia 

dinibus Angiicanis notitiem babeant pleniorems iteowas 
the bafinefS of thefe clerks to hear and examine the peti- 
tions and complaints of fuitors, and give them a remedy 
king’s writ, fitted to their cafe *. Thefe collateras 

i fecti of the chancellor, ashe calls them, were the 
fiaperior officers there ; and were called praceptorts; nace 


(@brgeearer confiderafiot fince the ftatute' had enlarged 
stheip power of making out writs ix confimili cofii. The 
inferior officers are defcribed as clerices legaliter expertos, 
‘Thefe likewife were acquainted with the forms of wrifs, 
and had a power to allow fuch as they approved, and re- 
eG thofe that were defective. They were to examine all 
writs as to the matter and file of them, before they were 
putto the feal; nor waseny to be fealed that did not come 
through their hands. ‘There were befides fix clerici 

prenctarii, who, together with the former, were confider~ 
Sofas theking, and were provided with board 
and clothing out Ai the profits of the feal for their trouble 
of writing out Befides thefe, “there were other 
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‘writer's name fhould be noted on every writ*. 
“ orig * Pleta, 77. 
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a. us tm fino iy oa ; 
4, courts, by the author of Fleta. The fanie writer is . 
» shat mlinut® in relating the proceedings in cereal 
aétions; particularly that of debt. We thall give front 
him, firft, the method of commencing fuch an aétion i 
ie Rewerd's court, am thes sd fonetllng “oe 
this aétion, when brought at common law. 
Ain ation of To commence an action of debt in the fteward’s court; 
lebt inthe ftew- there needed no writ, as was {aid before, but only to thew 
Wiseow: — thedebtor’s obligation, and that part of it where he bound 
himfelf to the diftrefs of the fteward or marfhal : then, af 
ter fecurity de profeguendo was taken of the creditor; the 
marfhal was commanded to diftrain the debtor by his chats 
gels, till he had found pledges (provided he was taken within 
the bounds of the houfhold) to appéar the next lawaday 
before the tteward to anlwer the creditor without any ef= 
foin, or other delay. If the debtor could be found, he was 
£8 be attached per corpus till he had obtained his li y 
giving pledges; if he had no pledges, he was to bedetain- 
ed till he anfwered the'creditor, but he was nopto be put 
in chains. Suppofe he found pledges, and hada day given 
him at the end of fifty days, at- which he failed to appeary 
his pledges were amerced, and he was taken, if he could 
be found within the jurifdigtion of the houfhold, and dex 
tained, as in the former cafe: he was not to be again en» 
larged on pledges till he anfwered to the fait. Jf the debtor 
had been diftrainéd twice, thrice, or and he at 
length appeared ; yet, before his cattle were deliveredy he 
was to make fine for his contempts, unlefs he could prove 
per legem that he came as foon as he knew he was called 
. upon to-appear ; and then, upon giving pledges to ftand to © 
: the fuit, debtors were allowed to have, the difpofal of their 
. Mieeteditcrinet, snd-wcre icnmaeliaitly boyet Si ae 
anfwer to the creditor. 
Tris was the procefs againft thofe who bound them- 
felves voluntarily to the diftrefs of the fteward or marfhal., 
‘ But 


woe eee 


‘ third procefs, if neceflary, was an attachment. In 






if they difobeyed, then they were to be diftrained 5 


‘the fame manner did they proceed againft the familiabes 
Servientes of the king who were attendant him. in his 
houfe. It was upon this privilege of the king’s fervants 
that the faying, then well known, was founded, guid fer 
Vientes regis funt pares comitibus'. 
jp Waaw the debtor came into anfwer, be might alledge 
againft the creditor by way of exception. He 7 
sight afk, what he had to thew for his debt 5 andif he,had | 
nothing but his own declaration to prove it, the perfon ate | 
tached had judgment, guid guietus recedat. But if he ! 
produced his feé?a, the debtor was to defend himfelf per Jew | 
gemagainkt the /eéfa : the fame when the plaintiff produced 
tallies, unlefs he was a merchant ; for it was permitted de ’ 
gratics principis, fays Fleta, in favour of merchants, to 
prove.tallies that were denied, by two fworn witnefles' at 
leatt, who, upon diligent examination, were found to agree i 
upoo. the day, place, number, and other circumftances ‘ 
thereof. . i 
Ie a writing was produced, and any default was found 
im the name or number, the defendant might fay, he was 
‘not bound to anfwer fuch writing, becaufe it was faulty. 
He might ay, qué non of foctum fxm, He might @y, he 
Aad paid it, if he ad any thing to,prove’the payment. He 
mightifay,. he was not bound to the diftrefs of the fteward 
ormarthal ; and if that was proved, the plaintiff could ree 
eover nothing, unlefs he could reply, that though -he was, 
* not bound to.the diftrefs of the fteward or macthal, this, 
a ea Samet me 
Wins) fillapy inde in dua: parter, anit Adbiiorky 
TA lig © erin defi by Spat “aire erelltor sradierinrathels m= 
aoe alias Tataame moriam. It (otras atally,wvas a com 
ot igi pertienculas wiring; moe fecurity fur money im thefe days. 
tay alaprmepsr oes 
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Xt. was always in his fervice, nhinteschin dni 


7, tanfwer to the fait : for as he wouldbe entitled to 
© defervitia regis im every other cour, there would , 
tire ftop to jultice, if he could not be fued in this. He 
might fay, he ought not to anfwer, becaufe he was taken 
without the limits of the houfhold, and not within the ju 
rifdiGtion of the marfhal, but brought there by violence.’ 
He might fay, that the king did not refide within twelve 
miles of the place on the day named in the narretio;\fo 
that the fag& could not “happen within the limits of the 
houtheld, and, of confequence, not within the cognizance: 
of the fteward. He might fay, it concerned his frecholdy 
and fo might demand judgment, whether he was to anfwer 
concerning his frechold without a writ. He might fay 
that the plaintiff had complained of the fame trefpats im) 
another court, where he guictus receffit, et querens in mifem 
ricordid pro falfo clamore. He might thew an acquittancey 
of fay, that another plea was then depending in another 
court by writ forthe fame matter. If there-was a‘condi-: 
tion in the obligation, he might fay, that he was not bound. 
to pay the debt, becaufe the condition was not fatisfied *. 
Tr more than one were bound by the obligation, he" 
might demand judgment, whether he was to anfwer fingly 
SO aot 2a lpia Again, if 
each was bound to pay the whole, he might fay, thar one 
of them paid it forall, and be might record, ofan 
eee of the record 
at the day fixed for him to produce ity he”. 
a er a to render double damages to the plain= ” 
tiff, and be grievoufly amerced in proportion. If he 
not appear at all, on the day eppointed, his pledges were to’ ‘ 
‘be further diftrained till they fatisfied the creditor, or rén=_ 
dered to the marfhal the body of the principal; and were” 


* Flea, 232. 
Tikewife _ 
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‘TikeWife to be ametced for the failure of the record of ac- ¢ 

quiteance. He might fay, that at the time of making the 

Obligation he was non compos mentit, or non fini juris, be- 

caufe under age, in the cuftody of fuch a one, in prifon at 
* fuch place, or ofipreffed, or coerced by threats: if a wife, | 

the might fay, fhe was not to anfwer without her hufband. | 

Many other exceptions, which would defeat the plaintifPs 

aétion, might be taken. | 

Tr Mould be obferved, that when the obligor died, the 

obligation died with him ; for no one could bind his heir 

to anfwer to the diftrefs of the fteward or marfhal. Again, 7 

it muft be remembered, that this whole jurifdiction of the 

fteward in matters of debt, which was a commune placitum, 

‘was againft the provifion of Magna Charta on that point? ; 

finee which, fays Fleta, common pleas were to be confined . 

tothejuitices of the bench, and juftices itinerant ad omnia 

placita. But, adds he, this cognizance of certain fpecial 

__ caules was given to the Reward by the king, in analogy € 7 

* the jurifdidtion exercifed by the exchequer over fuch com- 

mon pleas agieoncerned the king, tho’ equally within the 

chapter of Magna Charta: the latter was permitted in 

hopes that the king might obtain his own debts, thro’ the 

debtors of his debtor, with more eafe than by levying it on. 

his own debtor's lands and chattels. However, it feems 

this privilege of fying in the exchequer was rarely extend- 

ed) beyond a in debito regis vebementer exiftentem 5 

‘andithen it was neder done but by fpecial permiffion from 

the king +. 

© “Actions of debt were alfo brought in the county, in | 
‘cities, boroughs, and franchifes, in cafes of {mall demands 5 

| *anidas inthe former inftance the intereft of the king was 
| wonfillted, in ‘this latter it was for the benefit of the peo» 

 Peutlarge, tharchey fhould have juftice adminiftered near 


“a Wid: ant, vol, 1 244. fon in Ryley's Placita Parliamenta- 
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; eo their 





Ee 












en | 


f -phonclptaetinre 4 


et a Deve 
. ‘THe writs of debt were various. Qne, fince called sx 
GNoscaT*, was thus Rex vicecom..Precipimas , 
pibi quid 31 A. RECOGNOSCAT fe debere decom libras, tune 
diftringas prafatum A. ad praditium debitum prafate.B. 
fine dilatione reddendum, &c, "This gave the theriff are~ 
‘cord of the matter; and if the debtor acknowledged 

Defore the theriff, he was to be ey 

til) the creditor was fatisfied. If the debtor de- 

‘nied the debt, then the plaintiff had the following 
Pracipimus tibi, quid yostaciEs A. quod jufid, Be, a 
B, decom marcas quas ei debet, ut dicit, fieut vat 
menflrare poterit quod si reddere debeat, ne amplids inde 
slamarem audiamus pro defeitu juflitia, Ec. This waa 
writ of juftcies, upon which it had been the praétice of 
‘the theriffs not to proceed till pledges de profeguende, were 
found. ‘This, however, is blamed by Figta, fince. the 
‘writ required no fuch procefs, but according to 
they ought only to command the debtor, as they w 
Sei & wk, If he didnot make payment 

was clear he meant.to ftand out a fuit; and 
Plaintiff pray, that fuit thould be made i 
and not till then need he offer pledges de Jy a 
fuch fecurity beimg given the debtor was to 
by two freemen of the vicinage where he 

rat the next county, to anfwer in the faid, 
and it was fuficient if the matter of fuch 
related to any of his family. .f he did not. 

























“pledges to appear, and anfwer at the next county % 
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| alg the debtor appeared, and the debt was proved, the cHar. 
© Ghdgmene was, quid recuperet debitum cum damnis; which 
_-lateen,were to be taxed by the theriff and /edatores of the “4 
‘county, if the defendant prayed it; and the defendant was | 
to be in mifericordid : the bailiff of the hundred where the 
, defendant had moft moveables, was then commanded, guid | 
de.catallis fuis babere faciat, &. Should the bailiff be 
remifs in this, and not properly execute the writ ; or fhould 
the debtor, in order to defraud the creditor, have defigned~ 
ly-fuffered his land to lie unftocked, and no beafts or chat~ 
tels were td be found thereon; infuch cafe, itwasadvileable 
for the creditor to remove the ples by pone to the fuperior 
court, and then execution might be had in any hundred | 
orcounty; and of the land alfo, by an e/egit, grounded on 
‘the late ftatute *. 
“Bur ‘to fave the trouble of fuch removal by pone, it 
‘would be better to commence the aétion originally before 
the juitices of the bench, by the following writ: PrecBe / 
A. quidjufht, Se. reddat B. decem marcas quas ei debet et 
injuflt detinet, ut dicit : et nifi fecerit, @ prafatus B. fe- 
eft te fecurum de clamore fua profequende, tunc fummone per 
bones fummonitores prafajum A. quod fit coram juflitiariis 
aaftrie apuad Wefmanaferium tai diy olenfurus quare nen 
fittrit, Be, writ differs very little from the writ of 
debt in Glanville’time *. "There was another writ of debt 
now in ufe for : Pracipe A. quid jufht, Sc. red- 
dat B. Se. executdvibus teflamenti talis, *¢. 3 and, on the 
other hand; one againft executors: Pracipe A. et B. exe~ 
cutoribus teflamenti C. qudd juftt, @c. “Refpecting executors, 
_ ieiweas eld at this time, that if they demanded a fight of 
inftrument by which a debt was claimed again{t them, 
could not afterwards plead, quad de bonis defuntti nul 
+ sceatdeorieredany . | 
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cere mentioned, and which aa 
annus reddit. “This likewife might be pleaded in the 
pels and was as follows: Pracipimus tibi, fe Sof 
tits A. quid juftt, &c. reddat B. DECEM MARCAS, guar eh @ 
retr’ funt de annuo reddith tanti per annum, feut vata 
Biliter, @c. An annuns redditus might be due in three 
ways; either where a lord was feifed of a certain rent, ‘to 
gether with homage and fealty, if_uing out of a freehold ; 
of, where the lord had affigned over the rent, which Te- 
mained as a charge upon the frechold into whatfoever hands 
it paffed : the third way was, when the rent was received 
not out of a frechold, ‘but de cameré, from a chamber, or 
the like, for the life of fomebody. ‘The writ of a 
went for the arrears and damages: to the damages the de= 
fendant might anfwer per /egem ; but to the arrears he could 
hot. This writ would lie upon the mere writing con= 
taining the grant, without any feifin having been ob- 
tained. 

‘To return to the aétion of debt. If the fureties were 
diftrained without proceeding againf the principal debtor, 
who yet was able to pay, they might have a writto the 
following effect, direéted to the therit 
nobis A. et B. guid ciim ipf, Be. Bea ti 
and, 


















ithas yt fi qua ed) 
joie taene et 
Seen», what provifions had been made in | 
for debts due to the king. We now find, 





© Feta 136. * Vid. ant-vol. L 245. 





“acquisrer B, de centum folidis unde pofuit em plegium 
werfus C. SF nondum eum acquietavit, ut dicit, ficut eum 
raticnabiliter monftrare poterit, quid eum acquietare debeat, 
ne ampliis, &e. which, like other ju/ficies, might be re~ 
‘moved into the fuperior court by pone. If the adtion was 
»brought originally in the fuperior court, the writ was thus : 
hige A. quid jufie, Ge. acguictet B. de centum folidis, 

Gc. This writ, nearly in thefe words, was in ufe 
in’Glanville’s time; but it thould feem, it then lay for 
the creditor only againft the farety ; now it lay for the fure- 
ty againft the principal; as the furety, by paying the 
—- 


We have feen what was the method of proof in an 
“SAion of debt in Glanville’s time*. Nothing is faid’ on 
this fubje& by Bracton; but from the praétice, which ob- 
tained in many adtions, of bringing a feéta, and afterwards 
& jury, it is moft probable, the mode of trial in his time 
‘was the fame as is ftated by Fleta in this reign. ‘That 
agigerld that if the creditor had no writing to thew, he 

od other method of mmking out what he calls 

A rationem that a debt exifted ; for, con- 
hey Ichad been ordained by Magua Charta, that no 
“tat be put to anfwer either per’ /egem or per jura~ 
‘upon the finple voice of another'. The creditor 

to produce a fife, that is, the teftimony’ of 
Miran ns cutecercm comma and 
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i ‘upon being examined by the judge, were found to 
Propton Semen to vadiare legen, a8 it was 
te ‘or_wage his Jaw againg the plaintiff and his 
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P. Xt. by Fleta: If the plaintiff produced two witnelfes, 


4° defendant was. to produce four 5 if three, he was to f 
tae fo that the defendant was always to have two - 
jurates to the plaintiff's one, till they came to twelve ; and 
they did not ever go further than duedecimam maxum. In 
this cafe, fays he, the proof lay upon the perfon who de- 
nied the charge ®. It was a rule, that where the right was 
equal, the defendant rather than the plaintiff fhould be ad- 
mitted to the proof. The waging of law was confidered 
as making a proof, and always furpailed the prefumption 
taifed by the /eéa; according to the rule, that lex vincit 
patam. Uf any-of the jurors (for fo thofe who fwore for 
the defendant were called) refuled to fwear, or thofe pro- 
duced were not fufficient, the defendant was conviéted. If 
the /eéla varied in their account, the defendant was not put 
to wage his law againftit, but had judgment, guad recedat 
fine die, 8 querens in mifericordié. 

Wuiar is faid of a fea to prove the verbal declaration 
of the plaintiff, held equally where a /eca was produced to 
prove a tally; for if a tally was not fupported by a /eéla, 
credit would be given tothe fingle oath of the party deny- 
ing it. But, {ays Fleta, it is otherwite in cities and fairs, 
and in caufes between merchants, in favgar of whom, as 
was fhewn before, it was granted ex d principis, that 
the proof thould lie on the party affrming ; they therefore 
right prove the lin deni por aot or atr> 
am, “There was this remarkable cuftom among merchants, 
that where a tally was*produced to fupport an action, and 
another was produced to prove that the firft was difcharged, 
which tally of difcharge was denied, the perlon whole, 4 
tally was denied was to prove it in this way: he | 
g to nine churches, and upon the nine altars of AY | 
was to wear, that the plaintiff gave him the faid tally as _ 
an acquittance of the debt contained therein, ‘a 


© Filet, 136. 
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ENGLISH Law, 


% God and his holy gofpels 5” after which the judgment. HA) 


_ Was, quad recedat inde guietus in perpetuiom, and the plain- 
tiff in mifericordid™. Te was becaufe thefe methods of 

proof left too much room for debtors to avail themfelves of 
their hardinefs in fwearing, that another method of recover- 
ing debts was contrived by the ftatute-merchant, 

‘Tus is all that is faid by Fleta on perfonal aétions; fo 
that what he has left on this fubject is confined wholly to 
the action of debt, and that de annuo redditd: nor is Brit- 
ton more explicit. For further information therefore on 
this fubje€t, we muft haye recourfe to other fources. In 
the ftatutum Wallie we find mention of other perfonal 
writs, with the proceeding upon them, as prefcribed for 
the ufe of the Principality. There can be no doubt but 
this detail was copied from the courfe of proceeding in the 

courts, and is particularly worthy of attention on 
thataccount, We fhall therefore extract from thence what 
is faid on the action of debt, covenant, and tre/pafi. 

‘Tue writ of debt hitherto mentioned was for the reco- 
very of moncy owing ; but in this ftarute we find a writ 
for the recovery of a chattel belonging to the plaintiff, 
The following is a writ of this kind: Pracipe 4. quid 
jufit et fine dilatione reddgt B. unum faccum lane pretii dew 
cem mare ei injufli DETINET 5 et nif fecerit, 


ec. This wri\ was in after-times called detinwes being f detinue, 


in. efi nothing elfe than a writ of debt, which, when 

brought to recoves a chattel, was in the detinet, inftead of 
2 uebet. 

rrren pros 6 pted ip wit of dete ia Wale 

was this: Upon pledges de profequenda being found, the 

debtor was fummoned to appear at a certain ry and if 
failed, was fummoned again. If he failed at the fecond 
nons, and did not effoin him(elf, the debt was adjudged 

“tp the plaintiff by default, with damages at the diferetion of 


: * Fleta, 138. 
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his aétion ; ‘and, to "prove it, he was to produce his /é 
or a charter of obligation, or a tally. If the a 
denied the debt, and his obligation was produced againft 
him, the writing was to be verified per te/fes nominatot in 
sbligatione, if they were alive, fimul cum patrié. Tf tere 
‘were no witnelles, or they were dead, it was to be verified 
only per patriam, and, according to the verdiét of the coutie 
try, judgment was to be given. If the plaintiff had no ob- 

rion, but only produced a feéla, or tally, the defendant 
pt defend himielf cithcr ea legemy that he dvied him 
fothing (that is, by his own oath and that of eleven {Wears 
ing with him) or per patriam, ashe pleafed. Again, if 
fhe defendant faid he had*paid the debt, he was to fhew'an 
acquittance ; to which the plaintiff might anfwer, by deny- 
Pea tl ans that be had received 
i: on covenant, was fometimes 
for recovery of moveables, Some of immoveables. 
No forms of this writ are mentioned by Braéton or Fleta5” 


but in the fiatutum Wallie we find the following: Precipe 

A. gif fa anes Be VEN TIONEM 

inter’ tam de} cago, cum 4 ‘ee terrae, ch 
< y fer PER y 






























rings Goris efi came pertinetis in Ne Et nif 


he petitio of the plaintiff was ta be heard, and the th 
Pesuciton, if a tenement, was to be taken into the ki 
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and came day ay 
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See cin of he muck ve gees r 
by default, together with damages taxcl, as above-men- 
tioned in a writ of debt, and he was to be in mijericerdid. 
If the defendant appeared, both parties came to allega- 
tions, and at length to an inqueft of the country, by 
which the matter was determined. There is no mention 
of any /eéte in this aétion ; tho’ it is moft probable there 
was one in this as in other actions. 

A FREEHOLD was fomctimes demanded in a writ of co- 
vengnt; as when land was demifed upon a certain firm or 
_fent, with a condition, that fhould the firm not be paid, 

the perfon demifing might enter and hold the land 5 in fuch 
cafe, fhould the rent be in arrear, and the demifor not able 
to make an entry, he might recover the land, together 
with damages, by a writ of covenant. Again, whenan 

was made between two perfons, that one fhould 

infeoff tht other of a freehold, and give him feifia by fuch 
aday; if afterwards h¢ infeoffed.a third pesfon of that te- 
cnement, then,a writ of covenant would lie againit him, 
not to recover he land (which having pafled by lawful fe- 
‘offipent could hor go back), but money or damages for 
& ach of covenant, “Thus we fec, that, in fome cafes, 
could be recovered i 2 writ of coVenant ; and in fuch 
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P. XI. fhortening the procefs of attachment. Of this ation we- 


7, have ‘been enabled to fay very litde: neither Bracton, 
aed aie Belton, give any particular account of the na-- « 
ture of the proceeding therein, after the parties were in’ 
court; nor do*they even exhibit the form of the writ. Th 
the flatutum Wallia it is direéted, that the juftice fhould 
command the theriff, guid faciat venire the perfon com- 
vem sD begs Par ‘The plaintiff was to fet forth” 
his complaint, as in other aétions, and the defendant to 
make his anfwers thereto. As it could {carcely happeft, 
fays the ftatute, but the defendant would defend himfelf per 
patriam, the juftice was to enquire the trath by a good~ 
and fifficient patria, by confent of the party: if the de- 
fentant was found guilty, he was to punifh him by impri- 
fonment, or fine, or mifericordia, and alfo by damages, 
which were to be given to the party injured, according to” 
the natureof the trefpafs. This inquifition was to be ta~ 
ken, as'we faid, by confent of the parties ; for if the plain- 
tiff offered to verify the trefpafs per patriam, and the de- 
fendant refufed the country, he was taken pro conpiéto, and 
Ps RE as egg mage 
the country. ie 
Tuo’ the writers of thi petiod fay. wena 
adtion of trefpals, ithappens that a complyte record of the 
proceedings in trefpafS, from the writ tothe award of a 
venire, is to be feen in Ryléy’s Collection. As this will 
furnifh a {pecimen of records in other ations, as well as 
in trefpaf%, the reader ‘will not think it tedious to read it 
at length. This record was in the 21{t year of the 
begins with a recital of the execution of the writ nN 
tachment. 4. B. et C. attachiati fuerunt ad ” 
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quad preediftus A. et alii die fabs 
bath proximd poft feflum St. Febannis Bapt. bec anne, viet 
armis, Vencrunt ad domum ipfius D. apud Cheping=norton, 
«tin prafatum D. in cidem dome inventum infultum fecem 
runt, et ipjum a dome fui extraxerunt, et bona et catalla fug 
ihidem inventa, viz. blada, frumentum, berdeum, avendiey 
citkrem, et quandam, ciflam in cameré fué ibidem inventam 
Srtgerunt, in qué fuerunt diverja jecalia, ut ciphi aurciat 
argentei, firmacula et annuli de aure et argente, et alia 
diverfa feripta obligatoria de debitis quaterviginti marcarum 
ot plus, fibi per diverfos debitores debitisy et bona illa, ¢t 
Srripta, at alia bona ad valentiam centum librarum ceperunt, é 
5 st afportaverunt, confumpferunt, et voluntatem juam inde fe~ ! 
F cerunt, viz. vine biberunt, cicerem, blada fua cum equity , 
at hominibus fuis confumpjerunt, et alia enarmia ci intulerung, 
ad damnum ipfius D. quingentarum marcarum, st contra 
pacem, Ga Et inde producit fellam, Be. 
‘Ten the plea begun’as follows = 2 ETE NEAR 


pet attornatum i Br et C. veniunt, et defendunt vitmy 
et injuriam, “kone contra pacem, Ee. Et iden 


| pf et aliis dicidy quid iffoef perfoma ecclefe de Chepings ¥ 
| marten, et fit pradittis die et anne; et code die acceffit ipfe >| 






) praedi®ti D. pradittis die et anno, vi et 
‘nam venerunt, nec in ipfum D. infultum fecerunt, nec ipfum 
2 dome fii extraxerunt, nec aliqua bona fua ceperunt, - 
aimee it, aut confumpferunt, ficut cis imponunt, et de 
‘ponunt fe fuper patriam, To 
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bene cognafeity 
oo spew anedate igfejam pl iE 
titit perfona prafate ecleia, ct in plenari fifo sinfe | 


dem, et pacificd , et boc notorium et publicum oft per totum 
somitatum Oxonie ; et fuit in pacificd poffeffione ejufdim pra- 
distis die ot anno quands pradifius A. Sc. vi et armisy ut 
pradiftum sf, in ipfum D. in demibus fuis propriis infidtsan 
Secerunt, et ipfum de dems fud extraxerunt, ¢t alia enormiay 
Sevut pradicitur, ei intulerunt, contra pacem, es “Bt 
guid ita fit, petit quod inquiratur per patriam, et preedidius 
Avet alii fimiliter, Then follows the award of a venires 
Tach praceptum oft vicecomiti, quod venire faciat coram dom 
mino rege ino@abis 8t. Mich. ubicunque tune fuerit.in Ane 
blid, Seg tammilites, ec. per ques, Sc. Et Qui nec 
Sc. ad recognafiendum in forma pradiftd, quia tam, Be 
_ Im appears from hence, that the narratio had become of 








c y exception; 
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and followed next after thofe to the writ. As the writ 
‘wasn brief ftate of the demand, it was required of the 
) — plaintifP'to fpread out his cae more fully in his narratis, 
| purfuing till the file and words of the writ; for adiffcs 
rence between them was a good caute of exceptions. The 
next plea. after that to the naMPatic, was co the adtion\o® 
theiwrit; and laltly, came pleas in bar of the adtion*. 

Tre method in which the pleading in an aétion was 
Ofiduéted, feems to have becn this: When the caufe came 
Onin Court, firft the writ was read; next the advocate for 
the plaintiff ftated his cafe more fully, which"was called 
nérPare, oF te count ; from whence fuch ftatement was call- 
ed'the marratie, or cownt ; then the advocate for the defers 
y dant-put'in his exception, ‘or plea; and fo they wenton to 
reply, rejoin, take iffie,-or demur, as it feemed advifeable. 
All this was tranfadted vivd voce by the advocates on both 
fidés ; andthe prothonotary (or themfelves) minuted itdowm, 





Tf the were over-ruled by the court, or withed 
toretract or they were at liberty fo and it 
ows done infiiter, “The'whole ‘tobe 
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|AP. Xt. others till twelve were found who were unanimous, or te " 


‘The criminal 
pw. 


err 


there was a prefiumption that all who indiGted him, fill bore 


4, compel the affife to agree among themfelves, by direfting — 


the theriff to keep them without meat or drink till they all, 
agreed in their verdict *. Another method was, to enter 
the verdiét of the major and Jeffer part of the jurors, and 
then judgment was given ex dicts majoris partis juratorum *. 
Jurors might, in civil cafes, give a verdi& upon their be~ 
lief 5 which two latter modeswere alfo ufed in the laft reign. 
"Tae criminal law continued, through this reign, much 
in the ftate in which we left it in the former. However, 
the definition of fome crimes was a little altered ; and there 
feems to have been a variation in the method of trying per- 
Iv has been before furmifed, that the provifion about 
peine forte et dure was intended to effect a change inthe 
method of proceeding by prefentment; fo that offenders, 
when indigted, thould not be permitted to make purgations, 
but fhould be obliged to put themfelves on an inguefty, 
‘This feems to be corroborated by Britton in more than one 
pallage, where he treats of prefentments. In ing of 
thole | by profemtment, be fays, if they ie fe veillent 
acquitter, “will not put themfelves upon their acquittal, 
they fhall be pur.to their) penance till pray todo it*, 
As the other words. of the ftatute, alluded to, are 
bere ufed, it cannot be doubted, but the ecguittal (poken 
‘of muft mean the inquelt directed by the flatute. After- _ 
a ne 
pe when the jurors came into . | 
might selmiLieeaibs tcc cpeeaees ccna 
toajuror, that he wasone of thofe who indidfed him; and 


the fame ill-will againf him’, Is is alfo faid by Britton, 


® Fleta, 230, * Britt. oy. 
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that 










thats pi¥onindieted Mould have fifteen days for his det 
fence *; which adds to the probability, that the inqueft he 
swas to be put upon for his scquittal, was not the fame 
which prefented the offence. 
® “THE ‘manner in which this fecond inqueft was ordered, 
is thus defetibed by the fame author: When 
camé into court, the challenges were to be made, the 
» Principal of which was that above mentioned; and if the 
Prifoner could not, or would not challenge them, or theré 
‘Was'a fufficient number of jurors unchallenged, that is, to 
thie number of twelve, then they were to go to the book. 
Tf there were not fufficient, then the challenges were to'be 
tried; and if they were found true, fo'that there was not® 
| full deen, another day was to be appointed, ‘and the fheriff 
was to fummon more. When the oath was put, they were 
\. to fwear, one after another, that they would {peak the 
truth of what fhould be demanded of them on the part of 
theking ; but there was to be no mention of their belief in 
cafes of life and limb, it being required that in matters of 
fo high they fhould (peak upon their knowledge 
only, is, the juftices were to give a charge tothe 
. jurors upon matter concerning which they were to 
- fpeak the truth. \'They were then all to go and confer ‘to~ 
gether, and be kept by bailiffs, fo that no one thould be 
fuffered to yo near them ; and ifany one did, or there was’ 
 an-one of them who was not fwor, he was to be fent to 
-prifon, and all the éthers amerced, as a punifhment for 
merely (uffering it. If they fhould not agree, they were 
to be feparated, and interrogated, why they could notz 







Speaks of a verdict being taken in a criminal cafe without 


* Britt. 10. b part of Britton which rélates to the 
_ © fee Kettum’s tracdtioc of that plam of the crowth pe 42. 
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o/of all he jurors shack 
required by Fleta‘. If they.all dec! 
their oaths, that they knew nothing of the fait, 0 ok 
were to be put in their place who did know its and if he 
who put biméelf on the firft inqueft would not put him- 
eng nen Fay aes Sores Sr aRaeee ee 
omanded to penance till he did 
Fouarrnen, if the prifoner finding the verdi& was lly 
to pals againfthim, would fay, that fome of the jurors were 
about to procure his condemuation, at the inftigationsof 
the lord of whom he held his land, to obtain an éfcheat,or 
from any other motives ;-then the juftices were carefully 
‘to queftion them, and make firict examination and en- 
quiry how-they were fatisficd of their verdiét. “Theyyper= 
haps might feyy one of their fellow-jurors told it thems 
and he (proceeds our author) perhaps might fay, that he 
heard. it afferted for a truth at a tavern, or fome. other 
place, by one of the rabble, or fuch a oneas nobody ought 
give credit to. IC it appeared to the juitices, that one 
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| Leommel till at length it was foftened 
by 


: aa papa and not < 


others; and as they came from the 


.Wicihage where the fact was committed, none, it was 


thought, could be better able to perform the office than 
themfelves. 
Iv was many years after this reign, and when the fecond 
(fince called the petty) jury began to be confidered. rather 
as judges of the prefumption raifed by the finding of the 
prefentors, and not as witnefies of the fact, that a kindof 
ufed to be exhibited to them. . The firit evidence 
made ufeafjin this way confilted of written papers ; fuch 
as depofitions, informations, and examinations, taken out 
of court: this led by degrees to a {paring ule of vivd wece 
teftimony. It was long before they thought it necef- 
fary to bring evidence into court in fupport of the profecu- 
tion, and it was ftill longer before they allowed the prifoner 
to difprove the indictment by any thing elfe than the oaths 
thetwelye jurati, When a prifoncr was permitted to 
witnellegto prove fuch matter as he offered in his 
it was genbj favour ; and depended much on the 
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fied al the times of Edward VI. and seen’ 
‘Te inctination in favour of juries had gone. ‘ 
this reign, tharthere feemed a backwardnefs to allow the 
trial by duel, where a defendant infifted upon it as:his 
Ee en Should there be 
any ip. inythe proceedings of which the defendant ‘had 
omitted. to avail hitnfelf,.the judge was ¢x officio to exa- 
mine and point it out, in order to ftop the duel.  Fleta 
Gays, that this was atrial not to be reforted to 
by any poffible means it could be avoided®. c 
teration in our crimitial proceedings was, that 
was no longer to bea time of limitation for the profec 
of offenders, ter aie be profecuted at any dittas 

of time". " 
ers shack int ta ctinapgans A 
of the clergy frome junit 
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Silaberedinied.« the jatgetestanss 
pradtices, are inftances of the concern this king pook in 
execution’ of the laws. At one time all the judges, 
‘except two, were convicted of corruption, afd fines were 
fet upon them, amounting in the whole ¢6 theimmenfe fum 
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nce Ge granting of GUACRAitirs) acs eaaed ty EA. 
ward. ‘This was when, by an edict figned by fome batons 
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sidpiveatan Sataten lndicainomnel odie ihads 4 
be found in Fitzherbert’s Abridgment ; and there are faid 
tobe manuleripe reports of this period in private hands, | 
‘burnot in any regular feries'. 
_ Aston the fteps this king had taken to promote the 
improvement of the law and the adminiftration of juttice, | 
‘the caufed fome treatifes to be compofed ®; of which Ficta 7 
se raagnbasaee entne: ealageaened . 
ee 
“Bin rAy fei Conmentating Fue: Angliconi foro: itsis Fes. 
entitled), is a treatife upon the whole law, as it ftood,ar 
the time this author wrote, Ic is divided into fix books ; 
the whereof treats of the rights of perfons, and of 
Gulu: 0c cea tectiaetientoamneess 
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“the truth of this account is juflly doubted *.! ~ By: 
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namics of Braden himéelt. 5 
Tusss.French tract, as i itn he gg 
” which the law {poke for 

cusiofity ofa modern 





